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SOME QUESTIONS OF INTERNATIONAL LAW IN THE 
EUROPEAN WAR 1 

X 

Treatment of Enemy Merchant Vessels in Belligerent Ports at 
the Outbreak of War 

The outbreak of the European War found hundreds of merchant 
vessels of belligerent nationality in enemy ports or on the high seas 
bound to or from such ports in ignorance of the existence of hostilities, 
having left their last port of departure before the outbreak of war. The 
short period antedating the outbreak of the war, during which hostili- 
ties may be said to have been imminent, and the suddenness with which 
the war burst out afforded little opportunity to such vessels to escape, 
and consequently large numbers were caught either in enemy ports or 
on the high seas proceeding innocently thereto or therefrom. 

The exact number of British, French, and Russian merchant vessels 
which were found in German ports on the outbreak of hostilities is not 
known, but it appears that the number was not inconsiderable. Ac- 
cording to a statement issued by the British Navy League on July 3, 
1915, 119 German, 20 Austrian, and 11 Turkish ships were detained in 
British ports after the outbreak of war, while 18 German and 3 Austrian 
ships were detained in Egyptian ports. In addition, 119 German, 7 
Austrian, and 5 Turkish ships were seized while entering British or 
colonial ports, or while on the high seas, making a total of 302 enemy 
vessels which were in the possession of the British Government at the 
time the Navy League report was published. 2 According to the old 

1 Continued from previous numbers of this Journal. 

2 The figures given by the London Weekly Times were somewhat different. In its 
issue of Sept. 4, 1915, the Times stated that 225 enemy ships had been detained or 
captured at sea, aggregating a total of about 550,000 tons. According to the list pub- 
lished by officials of the Prize Court in September, 1915, there were 97 German prizes 
in the custody of the British Prize Court. Owing to the disappearance of the German 
navy and merchant marine from the ocean, few captures were made by Great Britain 
except during the early weeks of the war. 
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practice, all enemy merchant vessels found in port at the outbreak of 
war or captured on the high seas while proceeding to or from such ports 
whether ignorant of the outbreak of hostilities or not, were liable to 
capture as "droits of admiralty," and in practice such vessels were 
usually condemned as good prize. 3 This liability to capture existed in 
fact long after the practice of appropriating enemy private property on 
land had generally been abandoned, and frequently embargoes on vessels 
in port were laid in anticipation of war, so that in the event of hostili- 
ties they might be confiscated. 4 But, says de Boeck, the practice of 
seizing without previous notice and on the very day of the declaration 
of war merchant ships and goods belonging to peaceable citizens who 
were carrying on their trade under the faith of treaties was too severe. 5 
Bluntschli adds that "modern juridical sentiment revolted against the 
particularly brutal application of the old principle that a belligerent 
may lay his heavy hand upon enemy merchant ships and the cargoes 
which they carry." 6 Accordingly a new practice known as the indult or 
tMlai de faveur was introduced, by which enemy merchant vessels in 
ports at the outbreak of war were allowed a certain period to depart 
without molestation. This favor was first accorded in practice during 
the Crimean War, when the Porte granted to Russian vessels in Otto- 
man ports the privilege of departing within a fixed period. France and 
Great Britain followed the action of the Porte and allowed Russian 
ships of commerce in their ports at the outbreak of the war six weeks to 
load their cargoes and depart. Moreover, Russian merchant ships which 
had left their port of departure before the outbreak of war were allowed 

3 "It was the general usage of Europe," says Merlin in the beginning of the nine- 
teenth century, "that whenever one Power declared war against another he seized 
instantly all ships belonging to the enemy or his subjects, which were found in his 
ports." Cited by Pistoye et Dunerdy, TraitS des Prises Maritimes, T. I, p. 122. 
Concerning the old practice see also de Boeck, de la Propriety PrivSe Enemie sous 
Pavilion Enemie, sec. 234; Dupuis, Le Droit de la Guerre Maritime d'apres les Con- 
ferences de la Haye et de Londres, p. 163; Scott, Status of Enemy Merchant Ships, 
American Journal of International Law, Vol. II, pp. 260-261. 

4 Westlake, International Law, pt. II, p. 42; and Moore, Digest of International Law, 
Vol. VII, sec. 1196. 

6 Op. cit., sec. 234. For the same view see Bonfils, Droit International Public, sec. 
1399. 
6 Droit International CodifU, Trans, by Lardy, Art. 669. 
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to enter the ports of Great Britain and France, discharge their cargoes, 
reload, and to depart without molestation. 7 Russia accorded a similar 
delai to British and French ships. 8 In the war of 1866 Prussia allowed a 
delai of six weeks to Austrian ships in Prussian ports, and to those 
proceeding to Prussian ports in ignorance of the war, but it was con- 
ditioned on reciprocity of treatment by Austria. At the outbreak of the 
Franco-German War of 1870-71, France gave German merchant vessels 
a period of thirty days in which to depart, and allowed those which 
entered a French port after the declaration of war in ignorance of the 
existence of hostilities a similar privilege. The King of Prussia on 
January 19, 1871, revoked the ordinance of July 18, 1870, which exempted 
French merchant vessels from capture, but with the stipulation that it 
was not to take effect until February 10th following. 9 During the Russo- 
Turkish War of 1877-78 (Ulais were accorded by both belligerents, and 
at the outbreak of the war between Greece and Turkey in 1897 the Sultan 
allowed a period of fifteen days during which Greek merchant vessels 
might depart from Ottoman ports. 

Upon the outbreak of the war between Spain and the United States 
in 1898 the Spanish Government accorded a delai of five days to Ameri- 
can ships in Spanish ports to depart, but did not expressly prohibit their 
subsequent capture on the high seas, nor did it provide for the entrance 
and departure of American ships which had sailed for Spanish ports 
before the war. The American Government granted a delai of thirty 
days (from April 21 to May 21) to Spanish vessels in American ports. 
The American proclamation further exempted Spanish vessels which 
prior to April 21 (the date of the beginning of actual hostilities) had 
sailed from a foreign port bound for a port in the United States, and 
allowed these to enter such port, discharge their cargoes, and depart 
without molestation. Under an interpretation by the Supreme Court this 
liberal privilege was extended to cover the case of a Spanish merchant 
vessel which had sailed from an American port before the beginning of 
hostilities. 10 During the Russo-Japanese War, the Japanese Govern- 

7 See the texts of the French decree and the British Order in Council, in Inter- 
national Law Situations, 1906, pp. 48-49. 

8 Ibid., Bonfils, sec. 1399. 

9 Bonfils, sec. 1399. 

10 The Buena Ventura, 175 U. S. 388. The American proclamation, however, ex- 
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ment granted a delai of seven days to Russian vessels in Japanese ports, 
and accorded to Russian vessels which had sailed for a Japanese port 
before the outbreak of the war the right to enter, discharge their 
cargoes, and depart. But the Russian Government accorded a delai 
of only forty-eight hours to Japanese vessels in Russian ports, 
and granted no privilege of entrance and departure to Japanese ves- 
sels which had sailed for Russian ports before the beginning of 
hostilities. 

Thus it will be seen that during the more important wars since 1854 in 
which the belligerents were maritime Powers, enemy ships in belligerent 
ports had been allowed a certain period to depart, and in most of them, 
enemy ships encountered on the high seas bound to or from such ports 
in ignorance of hostilities had been allowed to enter, discharge their 
cargoes, and depart freely. As to the extent of the delai accorded, how- 
ever, there was no uniform practice, and in some instances, as that of 
Russia in 1904, the period was much restricted. Moreover, the privilege 
thus accorded was considered as an act of grace and not a right, and each 
belligerent remained free to grant the favor or withhold it at pleasure 
and, if it was granted, to limit and restrict it under- such conditions as it 
saw fit. 

The desirability of a general, if not an obligatory, rule governing the 
practice was felt by many publicists, and at the Second Hague Confer- 
ence of 1907 the matter was the subject of lengthy discussion. Proposed 
rules were submitted to the conference by the delegations of Russia, The 
Netherlands, France, Sweden, and Great Britain, and views were ex- 
pressed by the delegates of various other governments. 11 There was a 
general agreement that a reasonable period should be allowed vessels 
in enemy ports to depart freely and that those met on the high seas una- 
ware of the existence of war should be allowed to enter, discharge their 
cargoes, and depart, without molestation, but it was not thought de- 

pressly withheld the favor thus granted, to Spanish ships having on board enemy 
military or naval officers, contraband goods, dispatches from or to the Spanish Gov- 
ernment, or coal, except such as might be necessary for the voyage. See the cases of 
the Panama, 175 U. S. 535, and the Pedro, 75 U. S. 354. Cf. Benton, International 
Law and Diplomacy of the Spanish American War, pp. 130 ff . and 166 ff . 

11 For an analysis of the several proposals submitted, see Higgins, The Two Hague 
Peace Conferences, p. 302, and International Law Situations, 1910, pp. 68-70. 
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sirable to prescribe a fixed rule as to the duration of the (Mlai to be ac- 
corded, for, as Wehberg remarks, 12 the speed with which loading or 
unloading is carried out differs greatly in various ports, and, besides, it 
may be necessary for' one vessel having a larger voyage before it, to lay 
in a special store of victuals, thus requiring a longer period, while another 
may be able to load and get away in a much shorter time. Concerning 
the question as to whether the privilege should be regarded as a right or a 
favor, there was a difference of opinion. A majority of the delegates, 
among them those of the United States, Germany, and Russia, felt that 
the privilege had been so long and generally observed that it had acquired 
sufficient international force to be treated as an obligation rather than 
an act of grace, but to this view the delegates of Argentina, France, 
Japan, and especially those of Great Britain were opposed. Each bellig- 
erent, according to their view, should be left at liberty to act as its own 
national interests might require. On account of this opposition, the 
final agreement of the conference was a compromise which on some 
points represents reaction rather than progress, and secures to com- 
merce a less favorable position than it enjoyed before. The results of the 
discussion were embodied in a separate convention (VI) signed Octo- 
ber 18, 1907, the more important articles of which are the following: 

Article 1 

When a merchant ship belonging to one of the belligerent Powers is at the com- 
mencement of hostilities in an enemy port, it is desirable that it should be allowed to 
depart freely, either immediately, or after a reasonable number of days of grace, and 
to proceed, after being furnished with a pass, direct to its port of destination, or any 
other port indicated. 

The same rule should apply in the case of a ship which has left its last port of de- 
parture before the commencement of the war and entered a port belonging to the 
enemy while still ignorant that hostilities had broken out. 

Article 2 

A merchant ship unable, owing to circumstances of force majeure, to leave the 
enemy port within the period contemplated in the above article, or which was not 
allowed to leave, can not be confiscated. 

The belligerent may only detain it, without payment of compensation but subject 
to the obligation of restoring it after the war, or requisition it on payment of com- 
pensation. 

12 Capture in War on Land and Sea, p. 55. 



INTERNATIONAL LAW IN THE EUROPEAN WAR 243 

Article 3 

Enemy merchant ships which left their last port of departure before the commence- 
ment of war, and are encountered on the high seas while still ignorant of the out- 
break of hostilities can not be confiscated. They are only liable to detention on the 
understanding that they shall be restored after the war without compensation, or 
to be requisitioned, or even destroyed, on payment of compensation, but in such 
cases provision must be made for the safety of the persons on board as well as the 
security of the ship's papers. 

After touching at a port in their own country or at a neutral port, these ships are 
subject to the laws and customs of maritime war. 

Article 4 

Enemy cargo on board the vessels referred to in Articles 1 and 2 is likewise liable 
to be detained and restored after the termination of the war without payment of 
compensation, or to be requisitioned on payment of compensation, with or without 
the ship. 

The same rule applies in the case of cargo on board the vessels referred to in Ar- 
ticle 3. 

Article 5 provides that the convention shall not apply to merchant 
ships whose construction shows that they are intended for conversion 
into war ships, 13 and Article 6 stipulates that the convention shall not 

13 This article was inserted at the instance of the British delegate, Lord Reay. It 
was evidently aimed at subsidized steamers constructed according to special designs 
which make them easily convertible into cruisers, and in pursuance of an arrange- 
ment between the subsidizing government and the owner. The article was opposed 
by the German delegate, Herr Kriege, who contended that there were no steamships 
which were not capable of being converted into war vessels or which could not be 
used for mine laying or other subsidiary naval operations. The proposed article 
might therefore be so interpreted as to exclude from the benefit of the dMai defavew 
all ships except sail boats. Actes et Documents, p. 1033. Compare also Wehberg, 
Capture in War on Land and Sea (Trans, by Robertson) p. 59, who observes that 
"every steamer of high speed can also be employed as an auxiliary cruiser, and every 
vessel, at any rate, in mine-laying. In any case precisely the most valuable vessels, 
which are often the pride of the whole communities — one has only to think of the 
splendid four-screw steamer, LusUania, of the Cunard Line — are thereby exposed to 
the whole barbarity of the law of prize. Holland and Austria endeavored in vain to 
bring about a compromise by which all ships which had been granted time to clear 
might not again be used by their native country for war purposes. 

"The extent, however, to which views differ as to whether a ship is to be regarded 
as an auxiliary cruiser or not is shown by the fact that England then declared that it 
had only five merchant ships which were intended beforehand for fighting purposes. 
On the other hand, the latest ' Naval Almanac .' gives a total of 27 such English auxil- 
iaries for the end of 1908." 

Compare also Hall (International Law, 5th ed., p. 616), who remarks that while 
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apply except between the contracting powers and then only if all the 
belligerents are parties. 

The purpose of the convention as declared in the preamble was to 
"insure the security of international commerce against the surprises of 
war" and to "protect as far as possible operations undertaken in good 
faith and in process of being carried out before the outbreak of hostil- 
ities." 

As finally adopted, the convention imposes no obligation upon bellig- 
erents to allow delais defaveur, but merely affirms the desirability thereof. 
They are therefore free, as before, to accord or withhold the privilege, 
and if it is denied there is no legal ground for complaint. But under 
ordinary conditions a regard for national interests is likely to insure the 
granting of it and at the outbreak of the present war it was generally 
offered upon condition of reciprocity. 

The most important change in the old practice as introduced by the 
convention is the abolition of the right of confiscation of both ships and 
their cargoes, and the substitution of detention with the obligation of 
restoration at the close of the war. But both ships and cargoes may be 
requisitioned or destroyed upon payment of compensation, provided 
that in case of destruction adequate provision is made for the safety of 
all persons on board. Furthermore, the convention exempts from cap- 
ture during the course of their return voyage ships allowed to depart, 
and also those having sailed from their last port of departure before the 
outbreak of war and which are encountered at sea while the master is 
still ignorant of the existence of a state of hostilities — an immunity not 
always allowed in the past. The American delegation objected to the 
form of the latter immunity because it was conditioned upon the ig- 
norance of hostilities on the part of the master — a condition which was 
declared to be no part of the existing practice and which largely neu- 
tralized the apparent benefits of the convention. For this and other 
reasons which put commerce in a less favorable situation than before, the 

experts are perfectly able to distinguish vessels built primarily for warlike use, it is 
otherwise with many vessels intended primarily for commerce. "Mail steamers of 
large size are fitted by their strength and build to receive without much special 
adaptation, one or two guns of sufficient calibre to render the ships carrying them 
dangerous cruisers against merchantmen." 
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American delegation refused to sign the convention, and recommended 
that it be not ratified by the Government of the United States. 14 

Among the belligerents in the present war, Bulgaria, Italy, Montene- 
gro, Serbia, and Turkey have not ratified the convention or any part 
of it. In accordance with Article 6, therefore, its terms are not legally 
binding on any one of the belligerents. Germany and Russia reserved 
their ratification of Article 3 and paragraph 2 of Article 4, which sub- 
stitute detention in the place of confiscation in respect to vessels (and 
their cargoes) encountered on the high seas in ignorance of hostilities. 
The reason assigned for their reservations was that the above mentioned 
provisions established an inequality between states by imposing burdens 
upon those which, lacking naval stations in different parts of the world, 
are not always in a position to take into a home port the vessels which 
they seize and which therefore they might be under a necessity of de- 
stroying. In the latter case, they would be compelled to indemnify the 
owners of the vessels destroyed. 16 In consequence of Germany's refusal 
to ratify the two provisions mentioned, German merchant vessels which 
were encountered by British and French cruisers and which had sailed 
from their port of departure before the outbreak of the war and were still 
ignorant of the existence of hostilities, are not entitled to the benefit of 
these provisions and have been confiscated instead of detained by both 
British and French prize courts during the present war. On the other 
hand, the German Government is under no legal obligation to make 
compensation for the British and French vessels which were encountered 
under similar circumstances and destroyed by German cruisers on the 
high seas. It has turned out in practice, however, that Germany's loss 
in consequence of her reservation of the two provisions mentioned has 
greatly exceeded the gain, for while few British or French vessels have 
been encountered on the high seas by German cruisers under the cir- 
cumstances set forth in Article 3, a considerable number of German ships 
have been encountered by British and French cruisers, and instead of 
being detained have been condemned and confiscated, as stated above. 

We may now turn to a consideration of the practice during the present 

14 See their report in Senate Document No. 444, 60th Congress, 1st Session, 
p. 38. See also Dupuis, op. cit., p. 169, for a similar criticism. 
16 Actes et Documents, Vol. I, p. 235; Vol. II, p. 954. 
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war. It does not appear that in any case was an embargo laid in antici- 
pation of the war upon merchant vessels in port prior to the outbreak 
of the war. Nevertheless Sir Edward Grey in a dispatch of August 2 
1914, to Sir E. Goschen, British Ambassador at Berlin, stated that 
he had received information that the authorities at Hamburg had de- 
tained certain British merchant vessels in port for causes unknown to 
him, and he requested that a demand be made for their immediate 
release. 16 On the same day the British Ambassador replied that he 
had been informed by the German Secretary of State for Foreign Affairs 
that orders had been given to allow British ships at Hamburg to proceed 
on their way. The Secretary of State added, however, that this must 
be considered as a special favor to the British Government as no other 
foreign ships had been allowed to leave. The reason alleged for the 
detention was that mines were being laid and "other precautions" 
were being taken. 17 At the outbreak of the war the German Govern- 
ment proposed to the Governments of Great Britain, France, Russia, 
and Belgium 18 that days of grace be allowed to merchant vessels in 
enemy ports to depart unmolested. By a decree of the French Govern- 
ment dated August 4, 1914, German merchant ships found in French 
ports since August 3 at 6:45 p. m., or entering since that date in igno- 
rance of hostilities, were accorded a delai of seven days in which to de- 
part freely, and after being furnished with a passport would be allowed 
to return to their port of destination or to such other port as might be 
designated by the maritime authorities of the French port in which 
they might be found. By a decree of August 13 a similar favor was 
granted to Austrian and Hungarian ships found in French ports prior 
to midnight of the previous day. In consequence, however, of Germany's 
reservation of Article 3 and paragraph 2 of Article 4 of the above men- 

16 British White Paper, No. 143. 

17 Ibid., No. 145. 

13 On the night of August 4, 1914, the British Secretary of State for Foreign Affairs 
received the following notice from the German Ambassador: "The Imperial Govern- 
ment will detain merchant vessels flying the British flag and which are interned in 
German harbors, but will liberate them if the Imperial Government receives a counter 
undertaking from the British Government within 48 hours." A similar notice was 
handed to M. Viviani, President of the Council, on August 3 at the time of the declara- 
tion of war against France. 
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tioned Hague Convention the benefits accorded by the French decree 
were not to apply to German ships which had left their last port of depart- 
ure before August 3, 1914 at 6:45 p. m., and which might be encountered 
on the high seas in ignorance of hostilities. Nor was the benefit to 
apply to ships whose construction, armament, or equipment indicated 
that they were "susceptible" of being transformed into warships or 
for the public service. In case such ships were carrying mails, all bags 
of mail and parcels aboard would be expedited as rapidly as possible 
to their destination. 19 On the same day, namely August 4, a British 
Order in Council was issued by which it was provided that in the event 
one of His Majesty's principal secretaries of state should be satisfied 
by information reaching him not later than midnight on August 7 that 
the treatment accorded to British merchant ships and their cargoes 
which at the outbreak of hostilities were in the ports of the enemy or 
which subsequently entered them, was not less favorable than the 
treatment accorded to enemy merchant vessels by the British Order 
in Council, German merchant vessels under 6000 tons in burden which 
at the date of the outbreak of hostilities were in any British port, should 
be allowed until midnight on August 14 (a dtlai of ten days) for loading 
and departing. On August 5 a copy of this Order in Council was com- 
municated to the American Ambassador in London, who had taken 
charge of German interests in England, with a request that he inquire 
of the German Government whether it was prepared to accord reci- 
procity of treatment to British vessels. On August 7 a communication 
was received from the American Embassy stating that the American 
Minister, at Stockholm had received a telegram from the American 
Ambassador at Berlin inquiring whether the British Government had 
issued a proclamation allowing enemy ships to leave British ports 
before midnight of August 14, saying that if this was so, Germany 
would issue corresponding orders. It did not appear, however, that 
the telegram was a reply to the message which had been transmitted to 
Berlin. Upon inquiry at the American Embassy shortly before mid- 
night on August 7, it was ascertained that no further communication 
had been received from Berlin. The Lords Commissioners of the Treas- 

19 The text of the French decree may be found in the Revue Generate de Droit Inter- 
national Public, Jan.-June, 1915, Documents, pp. 9-10. 
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ury and the Lords Commissioners of the Admiralty were therefore 
notified by Sir Edward Grey that Articles III to VIII of the Order in 
Council relative to the treatment proposed to be accorded to enemy 
merchant ships in British ports at the outbreak of hostilities or subse- 
quently entering them would not come into operation. Every effort, 
says the Attorney-General in his argument in the case of the Chile, was 
made between August 4 and August 7 to obtain satisfactoiy assurances 
from the German Government that reciprocity of treatment would be 
accorded, but no information was received and therefore the privilege 
of departure could not be accorded to German vessels. It is said that 
the British proposal was not received in Berlin until the morning of 
August 8, the day after the expiration of the time limit set by the British 
Order in Council. 20 British vessels in German ports and German 
vessels in British ports were consequently detained. 21 But the Austro- 
Hungarian Government agreed to accord reciprocity of treatment to 
British vessels, and consequently the merchant ships of Austria and 
Hungary were allowed to depart freely, and the Austro-Hungarian 
Government having ratified the Hague Convention without reservation, 
Austrian and Hungarian vessels met at sea in ignorance of hostilities 
and bound for English ports were allowed to enter, discharge their 
cargoes, and leave without molestation. 

Upon the outbreak of war between Japan and Germany, the Japanese 
Government granted a delai of two weeks to German vessels in Japanese 
ports to discharge their cargoes, take on new cargoes of non-contraband 
goods, and to depart freely for designated ports. A like favor was ac- 
corded to German vessels which entered Japanese ports in ignorance 
of the outbreak of hostilities, and to those met by Japanese warships on 
the high seas bound for Japanese ports in ignorance of hostilities. These 
favors, however, were all conditioned upon reciprocity of treatment 
by Germany. By a proclamation of the Governor-General of Canada, 
dated August 5, 1914, a delai of nine days was accorded enemy ships 
in Canadian ports and the privilege of entering, discharging cargoes 

20 Huberich, The Prize Code of the German Empire as in Force July 1, 1915, 
p. XXI. 

21 Belgium accorded three days of grace to German ships in Belgian ports at the 
outbreak of war, and presumably Germany accorded reciprocity of treatment. 
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and of departing freely was allowed enemy ships which had cleared from 
their last port of departure before the declaration of war and entered a 
Canadian port in ignorance of hostilities. But the favor was conditioned 
upon the receipt by the Governor General of information that notice 
had reached his Majesty's Government by midnight of August 7 that 
it was the intention of the enemy government to accord reciprocity of 
treatment to British vessels and their cargoes. 22 The Governor General 
received a dispatch from the British Secretary of State for the Colonies 
on August 19 stating that no information had been received from the 
German Government by midnight of August 7 of its intention to accord 
reciprocity of treatment to British vessels. Accordingly, German ves- 
sels in Canadian ports at the outbreak of the war were detained, and 
those encountered on the sea bound to or from Canadian ports in ig- 
norance of hostilities were captured and condemned as good prize. 

The Turkish Government not having ratified the convention, its 
benefits were not accorded to Ottoman ships in British ports. 23 

The first case involving the status of merchant vessels in enemy ports 
at the outbreak of the war was that of the Chili, a German barque 
seized at Cardiff on August 5, a state of war having been declared to 
exist between Great Britain and Germany as from 11 p. m. on August 4. 
The case was heard by Sir Samuel Evans, president of the probate, 
divorce and admiralty division of the English High Court. As it was the 

22 The privilege, however, was not accorded to cable ships, or sea-going ships de- 
signed to carry oil fuel, to ships whose tonnage exceeded 5000 tons burden or whose 
speed was fourteen knots or over. Enemy merchant ships allowed to depart were to 
be provided with a pass indicating the port to which they were to proceed and the 
route they were to follow. Officers and members of the crew, if of enemy national- 
ity, were required to give an undertaking in writing that they would not after the 
conclusion of the voyage for which the pass was issued engage during the continua- 
ance of hostilities in any service connected with the operation of war. See "Copies 
of Proclamations, Orders in Council, and Documents Relating to the European War, 
compiled by the Secretary of State for Canada, 1915," pp. 20-24, for the text of the 
above mentioned Order in Council. By a Canadian Order in Council of August 14, 
1914, similar privileges were accorded to Austrian and Hungarian ships provided 
information were received not later than midnight of the following day, of the prom- 
ise of reciprocity of treatment (ibid., p. 45). Satisfactory information was received, 
and the privileges of the order in Council were extended to Austrian and Hunga- 
rian ships (ibid., p. 57). 

23 Proclamation of August 5, 1914. See text in copies of Proclamations, Orders in 
Council and Documents, issued by the Canadian Government, p. 147. 
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first case to be tried in a British prize court in sixty years 24 the proceed- 
ings attracted much interest on the part of the bar and the general 
public. 26 Sir John Simon, the Attorney General, took occasion to give a 
rhumb of the history of the prize court and to call attention to the 
changed conditions under which the prize jurisdiction was exercised 
to-day. 26 Then turning to the facts in the case of the Chili, he asked that 

24 The last prize court had been held by Dr. Lushington during the Crimean War. 

25 "A simple ceremony," says the London Times, "characterized the opening of the 
proceedings. At 11 o'clock the judge entered the court, preceded by the marshal of 
the admiralty bearing the ancient and beautiful silver oar which was placed upon 
rests before the judge's desk." 

26 The long interval of time which had elapsed since a prize court had sat necessarily 
involved, he said, great changes. There were obviously very great changes in the 
conditions which would have to be considered, and in the difficulties which would 
have to be solved by His Lordship. The almost universal substitution of other means 
of motion on the sea for the use of sails was a very small part of the whole of the 
changed conditions. When Dr. Lushington sat during the time of the Crimean War, 
and still more when Lord Stowell sat during the Napoleonic Wars, it could not have 
been contemplated that a time would come when it would be possible to communicate 
with a ship on the high seas by means of the marvellous development of science which 
was now regarded almost as a matter of course. Another change was that the office 
of King's Advocate had disappeared. 

He understood that it was essential in a prize case that the claim for the condemna- 
tion of a prize should be a claim that it should be condemned to the Crown. It seemed 
to be popularly supposed that when a prize had been captured, the prize, if con- 
demned, belonged to the captors. He did not think that that was an accurate way of 
stating what took place. It was true that under the old practice the captors applied 
for a condemnation of the ship, but if a decree of condemnation was made it decreed 
a good and lawful prize to the Crown, and it was by a subsequent act of the Royal 
judgment and discretion that the proceeds of the prize might be distributed among 
those immediately responsible for its capture. It had already been announced that 
in the present war some modification of that principle was intended to be introduced. 
Under modern conditions it would be wrong that only those particular members of 
the sea forces who took part in the capture of an enemy ship should be the persons to 
be considered, if the Crown in its judgment thought right to distribute the proceeds 
of the prize. Some of the most important and gallant services in the navy were per- 
formed by men who never in any circumstances could have anything to do with the 
capture of prizes. The submarine service on the one hand, and those serving upon a 
dreadnought, on the other, would in the ordinary course have no part in the taking of 
prizes. The rule formerly prevailing would, therefore, be modified, but the principle, 
that if a prize were taken and condemned it would be condemned to the Crown, was 
the old principle which would be carried out during the present war. 

It was correct to say that an English judge who administered the law in a British 
Prize Court administered "the course of admiralty and the law of nations." That 
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an order be issued for its detention since the owners were not entitled to 
the benefit of the Mlai de favem provided for in Convention VI of the 
Second Hague Conference, his Majesty's Government not having re- 
ceived within the prescribed period information from the German 
Government of Germany's intention to accord reciprocity of treatment. 
In reply to a question raised by the court as to whether it was bound by 
the Hague Convention in view of the fact that not all the belligerents 
had ratified it as required by Article 6, the Attorney General replied that 
in his opinion the court was bound by its terms since it was an inter- 
national contract, and stood in the same position as the Declaration of 
Paris. The court also asked the Attorney General what was the mean- 
ing of Article 2. He replied that he understood it to mean that at the 
end of the war a merchant vessel detained in accordance with the terms 
of the article would be restored without compensation. He did not 
understand that in the meantime title to the property would pass to the 
Crown and then back to the owners upon the return of peace. Con- 
sequently, if the ship were lost during the period of detention, the govern- 
ment would not be liable for compensation. 

was the old form of commission to the court. Looking back at the early reports these 
words were to be found, and there could be no question that the jurisdiction, which 
His Lordship was exercising, was essentially the same, both with regard to its nature 
and its ambit, as was exercised by the famous predecessors of His Lordship who had 
sat in a Prize Court. 

The second branch of this law which would be applied in this court was what had 
been called "the common law of nations." This depended on the teaching and 
learning of the civilians and other great authorities, and on special treaties or inter- 
national arrangements entered into by the Great Powers of the world. 

One of the most famous of such international agreements was that contained in 
the Declaration of Paris, 1856, which was entered into immediately after the Crimean 
War. He believed that the British Prize Court had never had to apply the Declara- 
tion of Paris in a prize case, but pursuant to that arrangement a neutral flag would 
be a protection for enemy cargo so long as that cargo was otherwise not open to 
challenge on the ground of a breach of the law as to contraband or the law of block- 
ade. He was reminded by his learned friend, Dr. Holland, that although the Declara- 
tion of Paris was entered into after the Crimean War, by consent, this country acted 
on its principles during the war. Since that time the most important additions to the 
law of nations were those which arose from a series of conventions entered into by the 
Second Peace Conference at The Hague in 1907, by which the civilized world made 
efforts to modify the code applicable in war time. He apprehended that these con- 
ventions, in so far as they had been agreed to by the contracting parties, would be 
regarded by His Lordship as grafted upon the law of nations. 
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The court in its judgment expressed regret that circumstances had 
made it necessary that a prize court should sit within the British realm 
after the happy lapse of sixty years. Adverting to the suggestion of the 
Attorney General that Article 2 might be dependent upon Article 1, 
and therefore would have no application, since no days of grace had been 
agreed upon, the court remarked that it might be well founded, but a 
decision on that point was at present not essential, though it might be 
necessary later in determining what were the full rights of the Crown. 
Likewise, the question as to whether an enemy ship owner had a right 
to appear did not have to be decided, and since the affidavit did not 
specify who the owners were and being therefore insufficient, the court 
struck out the appearance entered for the ship owners. The judgment 
of the court was that the ship had been lawfully seized as a droit of 
admiralty, and should be detained until a further order was issued by 
the court. 27 In numerous similar cases involving the status of enemy 
vessels in English ports at the outbreak of the war, the Prize Court 
issued decrees of detention instead of condemnation. 28 

The case of the Marie Glaeser, decided September 11, 1914, 29 involved 
the application of Article 3 of the Hague Convention, which exempts 
from confiscation enemy merchant vessels which left their last port of 
departure before the outbreak of war and were encountered on the high 

27 See the full report of the case in Trehern, British and Colonial Prize Cases de- 
cided during the Present War, Part I, pp. 1-12. The order of detention issued in this 
and like cases did not of course definitely determine the rights of the Crown. These 
rights could only be finally determined when it was known what treatment was being 
accorded by Germany to British ships in German harbors. Orders of detention might 
therefore be subsequently superseded by orders of condemnation. The Law Magazine 
and Review of November, 1914, p. 76, called attention to the fact that decrees of de- 
tention were unknown to prize procedure, and the editor suggested that it would 
have been better if, instead of making such orders the cases had been simply ad- 
journed, since there might be some question as to whether a decree of detention once 
made could be superseded by a decree of condemnation in the future. 

28 Thus at its sitting on Sept. 11, 1914, orders of detention were made by the court 
in the cases of 16 vessels which, like the Chili, were in British ports at the outbreak of 
the war. These cases are reported in Trehern's collection cited above, parts I-I V. 
The judgments but not the briefs of counsel in some of the more important of these and 
other cases to be discussed in this article may be found in the American Journal of 
International Law for April, 1915 (pp. 528-535) and July, 1915 (pp. 739-759). 

29 Trehern, Pt. I, pp. 38 ff. 
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seas while still ignorant of the existence of hostilities. This was a Ger- 
man merchant vessel which left a British port some hours before the 
declaration of war by Great Britain against Germany and was captured 
at sea on August 5 while still ignorant of the outbreak of hostilities. In 
consequence of Germany's reservation of Article 3, the owners of the 
ship were not entitled to the benefit of the favor which it allows, and the 
ship was therefore condemned as good prize and not merely ordered to 
be detained, as was done in the case of the Chili which came under Ar- 
ticles 1 and 2 of the convention. The same decision was reached in the 
case of the Perkeo, a German barque which sailed from New York for 
Hamburg on July 14 and was captured off Dover on August 5 while the 
master was still ignorant of the outbreak of hostilities. 

In the case of the Mowe 30 the Prize Court was called on to decide the 
meaning of the term "port" as used in the Sixth Hague Convention. 
The Mowe was a German merchant vessel which was captured on Au- 
gust 5, 1914, at a place in the Firth of Forth which was not within the 
limits of a "port" in the usual commercial sense, yet within the "port" 
of Leith for customs purposes. The owners claimed that the vessel 
was in a port and not on the high seas at the time of capture, and could 
not, therefore, be condemned, but could only be detained in accordance 
with the Hague Convention. But the court held that the word "port" 
as used in Articles 1 and 2 of the above mentioned convention had a 
special and restricted meaning, namely, a place where cargoes are loaded 
and unloaded, and did not comprehend the limits of a customs district. 
In short, it did not mean the fiscal port. Even assuming that the vessel 
was captured in territorial waters, it did not follow that it was in port. 
Where the Hague Convention, said the court, intended to deal with 
territorial waters, the words les eaux territoriales were employed in con- 
tradistinction to les ports (See, for example, Convention XII, Articles 3 
and 4, and Convention XIII, Articles 2, 3, 9, 10, etc.). The court also 
pointed out that the words "encountered on the high seas" in Article 3 
of Convention VI are not an accurate rendering of the French rencontres 
en mer. In fact, where it was intended to refer to the high seas the words 
en pleine mer or en haut mer were used. Having been "encountered at 
sea" within the meaning of Article 3 of the Convention, the ratification 

30 Trehem, Pt. I, p. 60. 
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of which Germany had reserved, the ship was not entitled to the benefits 
of the said article and it was therefore condemned as lawful prize. 

In this case the prize court finally disposed of the question of the right 
of an enemy subject to appear before the court as a claimant. This ques- 
tion had been raised in the cases of the Chili and the Marie Glaeser, but 
a decision on the point was not necessary to the judgment and on account 
of the insufficiency of the affidavits and because no specific circumstances 
were shown which would entitle the enemy to appear, the appearance 
was struck out. • In the present case, however, the owner set up the plea 
that he was entitled under the terms of the Hague Convention to appear 
and resist condemnation of his ship. Without passing definitely on the 
question of whether the Hague Convention was legally binding on the 
court, since that was not necessary to the judgment, Sir Samuel Evans 
announced that in pursuance of the inherent power of the court to regu- 
late and prescribe its own rules of practice, except where fettered by 
enactment, he would direct that whenever an alien enemy claimed a 
privilege or immunity under any of the Hague Conventions of 1907, 
he would be allowed to appear as a claimant and argue his case before 
the court, provided his claims were sufficiently stated in the affidavit 
which the Prize Court Rules of 1914 required. 31 

In the case of the Belgia 32 decided by the British Prize Court on 
June 14, 1915, a somewhat similar question as that raised in the Mowe 
was presented to the court. The Belgia was a German steamer which on 
August 3, while bound from New York to Hamburg, having heard by 
wireless that war had broken out between France and Germany, deviated 
to the Bristol Channel, ostensibly to get coal, but in fact to escape possi- 
ble capture by French warships in the English Channel. War between 
Great Britain and Germany being imminent, the port authorities refused 
admission to the vessel, and directed her to an anchorage farther out 
in the channel. Next morning, August 5, a state of war having super- 
vened between Great Britain and Germany since eleven o'clock on the 
previous evening, the vessel was seized and taken into Newport. The 

31 Trehern's Prize Cases, Pt. I, p. 73. The question of the right of enemy subjects 
to sue and the practice followed during the present war will be more fully discussed in 
another paper. 

32 Ibid., Pt. Ill, p. 303. 
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owners claimed that the vessel was seized either within the limits of the 
port of Newport or while entering the port, and could not, therefore, 
under the terms of Articles 1 and 2 of the Sixth Hague Convention, be 
condemned. The word "port" in an international convention, they 
argued, does not have the same meaning that it has in a charter party or 
other commercial document, and should be given the widest interpreta- 
tion. They also pointed out that the port authorities exercised jurisdic- 
tion over the waters where the Belgia had been ordered by the harbor 
master to anchor and where it was subsequently captured. Even if it be 
assumed that she was not actually "in" the port, she was "entering" 
and therefore came within the terms of Article 1 of the Hague Conven- 
tion. The court, however, held that the capture took place at sea at a 
point five miles from the bell buoy which marked the mouth of the 
River Usk, and three and three-fourths miles from the coast. Further- 
more, the court doubted whether the Belgia belonged to the class of 
vessels which was intended to be protected by the convention, the pur- 
pose of which as declared in the preamble is to insure the security of 
international commerce, and which had no application to the case of a 
vessel seeking a neutral port for the purpose of avoiding capture. Being 
captured on the high seas and not in port, the vessel was not entitled to 
the benefit of Article 3 of the convention because of Germany's reserva- 
tion of it, and was, therefore, condemned and ordered to be sold. 

In the case of the Erymanthos u essentially the same question was 
raised before His Majesty's commercial court at Malta. This vessel 
belonged to the Deutsche Levante Line of Hamburg. It arrived off 
Malta on August 5 in ignorance of the outbreak of hostilities between 
Great Britain and Germany, and on approaching the harbor was ordered 
by a warning vessel stationed in the offing to go to an examination 
anchorage in St. Paul's Bay, in pursuance of a proclamation issued by 
the governor on August 3, respecting the location of ships in the waters 
of Malta. While proceeding to the place of anchorage to which it had 
been ordered, it was overtaken by two British destroyers and directed to 
follow one of them into St. Paul's Bay, where it was left in charge of one 
of them as a prize of war. 

The owners claimed that under the terms of the Hague Convention 
33 Trehern's Prize Cases, Pt. Ill, p. 339. 
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relative to the status of enemy merchant ships at the outbreak of hostil- 
ities, the vessel was liable only to detention and must be restored at the 
close of hostilities. Was the ship "in" an enemy port or "entering" an 
enemy port, or was it "encountered" on the high seas, in the sense in 
which those expressions are used in Articles 1 and 2 of the Hague Con- 
vention? The owners affirmed that it was entering an enemy port at the 
time it was captured, and if it had not actually entered it was due to the 
action of the port authorities who ordered it away. Following the inter- 
pretation of the prize court at London in the case of the M owe referred 
to above, the court at Malta held that the word "port" as used in the 
convention must be construed in its usual limited popular or commercial 
sense as a place where ships are in the habit of coming for the purpose 
of loading and unloading, embarking or disembarking, a place from 
which, if days of grace had been agreed upon, the steamer could be said 
to depart (sortir) . St. Paul's Bay, where the " material capture was in its 
final stages" carried out, was not a port in that sense, but a place of 
anchorage for examination purposes at a distance of some miles from the 
real port of Malta. The vessel was not, therefore, in a port at the out- 
break of hostilities, nor was it entering the port in ignorance of hostilities. 
The fact that it was prevented by the local authorities from entering did 
not affect the case. No government is bound to allow an enemy ship to 
enter one of its ports. The purpose of the Hague Convention is only to 
exempt from confiscation ships which actually succeed in entering in 
ignorance of hostilities, or which are allowed to enter. If they are not 
permitted to enter, they have no lawful claim to immunity. This inter- 
pretation undoubtedly worked a hardship upon the owners of German 
steamers, but the German Government had reserved its ratification of 
Article 3, which would have saved the Erymanthos, and it must therefore 
bear the responsibility. 
The case of the Bellas u decided by the Exchequer Court of Canada 

34 Trehern's Prize Cases, Pt. I, p. 95. Judge Newcombe prefaced his opinion in 
this case by referring to the fact that it was the first occasion in one hundred years 
in which a prize court had sat in British North America. He then gave a resume of 
the history of the prize court in Canada, quoting from Stewart's Reports of the 
Admiralty Decisions of the Province of Nova Scotia, published in 1813. The prize 
court in which these decisions were given was established in 1801, and the first judge 
of the court was Dr. Alexander Croke. Under the authority of the Imperial Prize 
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on December 15, 1914, involved the status of a German merchant ship 
in a Canadian port at the outbreak of war between Great Britain and 
Germany. The Bellas, while loading a cargo at Port Rimouski on 
August 5, 1915, was seized as a prize by the collector of customs. By an 
order of the Governor General in Council of the same date, corresponding 
substantially with the Imperial Order in Council of August 4, it was 
provided that if information was received by His Majesty's Government 
not later than midnight on August 7 that the treatment of British mer- 
chant ships and their cargoes in an enemy port was not less favorable 
than the treatment accorded to enemy merchant ships under Article 2 of 
the order, enemy merchant ships in Canadian ports at the outbreak of 
hostilities should be allowed days of grace in which to load or unload 
their cargoes and depart. If this information were not received, enemy 
ships with their cargoes should be liable to capture. The information was 
not in fact received, and, following the decision of the Prize Court at 
London in the case of the Chili, the court issued an order for the deten- 
tion of the Bellas and her cargo until further orders. The claim of a 
Portuguese subject who alleged that the ship had been transferred to 
him while she was on the high seas, and before the outbreak of the 
war, was dismissed on the ground that it was not a bona fide 
transaction, there being no proper bill of sale and no registration 
under the Portuguese flag until a date subsequent to the seizure of 
the vessel. 

The cases of the Gutenfels, 35 the Barenfels, 36 the Marquis Bacque- 
hem, 37 the Achia, 3S the Pindos, 39 and the Concddero i0 decided by the 
British Prize Court at Alexandria in January, February, and March, 
1915, involved the status of enemy vessels in Egyptian ports at the 
outbreak of the war and which refused to take advantage of permission 

Courts Act of 1894, the Exchequer Court of Canada by an Admiralty warrant of 
April 10, 1910, was authorized to exercise prize jurisdiction. By a proclamation of 
the Governor General of Aug. 22, 1914, the British Prize Court Rules approved by 
the King in Council on Aug. 6, 1915, were put into operation in Canada. 
36 Trehern's Prize Cases, p. 102. 

36 Ibid, p. 122. 

37 Ibid, p. 130. 

38 Ibid, Pt. II, p. 243. 

39 Ibid, Pt. II, p. 248. 

40 Ibid, Pt. Ill, p. 390. 
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to leave, which permission in some cases was accompanied by the offer 
of a safe conduct. 

The Gutenfels was a German steamship which arrived at Port Said 
on August 5, 1914, ignorant of the outbreak of hostilities, and although 
no safe conduct was offered her, she was at liberty to leave at any time 
during a period of two months. On October 13, she was boarded by an 
officer of the Egyptian army, and escorted out to sea, when she was 
seized as a prize by a British cruiser at a place some three or four miles 
out of the port, and taken to Alexandria. The procurator asked the 
court to condemn the ship on the ground that the court could not go 
behind the seizure by the British cruiser; it was, he maintained, a case 
of an enemy ship cognizant of the existence of war, encountered and 
captured on the high seas, and in consequence of Germany's reservation 
of Article 3 of the Hague Convention, she was liable to condemnation 
and not mere detention. But the court rejected this construction. In 
view of the fact that the ship had been forced by the British authorities 
to leave, the court was justified in looking behind the actual circum- 
stances of the seizure by the British man-of-war on the high seas, and 
in inquiring into the events which led up to the capture. In its opinion 
the court said : 

There is no question here of the infraction of the sovereignty of a 
neutral Power. We must treat the case as if it were that of a German 
ship anchored in Liverpool or Cardiff at the outbreak of the hostilities, 
boarded there by officers of the Crown, taken by them beyond the 
territorial limits of Great Britain, and there handed over by arrange- 
ment to a British man-of-war. To state the case in these terms is to 
indicate its hollowness. What court, with any self-respect, would de- 
cline to go behind the so-called capture on the high seas? I want no 
authority to justify me in brushing aside such sophistries, though 
authority on the subject is not lacking. The case of Twee Gebroeders 
(No. 1) (1800) 3 C. Rob. 162; I Eng. P. C. 286) proves conclusively 
that it is the duty of a British Prize Court to examine all the circum- 
stances that attend or lead up to capture. 

Turning to the contention of the claimants that the ship should be 
restored on the ground that Port Said was a neutral port whose neu- 
trality had been guaranteed by the Suez Convention, the court pro- 
ceeded to examine at length the history and nature of this convention 
and the status of enemy ships which had taken refuge in Port Said. The 
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conclusion was that it was not the intention of the convention to grant 
an indefinite refuge to ships in the canal or in the ports auxiliary thereto, 
but only to insure a free and uninterrupted passage. Ships have the 
right to free passage, it was said, but when they abandon the intention 
of going through, they cease to have any right under the convention. 
The Gutenfels was in exactly the position that she would have been in 
had she been in the port of Alexandria. Since the outbreak of war, 
Egypt could not be regarded as neutral territory, and the GutenfeU 
having been taken possession of by Egyptian officials and escorted out 
to sea at the instigation of Great Britain and there seized as prize by 
a British cruiser, must be considered as having been captured in a bel- 
ligerent port. As in the case of the Chili, an order was issued for its 
its detention. 

The Barenfels, likewise a German steamer, arrived at Port Said on 
August 1, four days before the outbreak of the war and continued to 
remain, using the port as a place of refuge. She was at liberty to leave 
at any time from August 14 to October 13, although no safe conduct 
was offered her. She was then boarded by Egyptian officers, taken 
out to sea, and on October 16 was handed over to a British cruiser and 
taken to Alexandria for adjudication. Except for the fact that the 
Barenfels was already in Port Said at the outbreak of the war — a cir- 
cumstance which for the purpose of the judgment was immaterial — 
her case was not distinguishable from that of the Gutenfels. The pro- 
curator asked for an order of confiscation. Counsel for the owners, 
on the other hand, asked for an order of detention and restoration at 
the close of the war in pursuance of the provisions of the Hague Con- 
vention. The presiding judge and his associate, who dissented, both 
considered at length in separate opinions the question as to whether 
the court was bound by the Hague Convention, 41 and they were in 
agreement that it was so bound, but they disagreed as to the form which 
the order should take. The dissenting judge thought that an order of 
provisional detention as in the case of the Chili should be issued, subject 

41 It was argued on behalf of the Crown that the Hague Convention did not apply 
since it contained merely an announcement of principles on which it was thought 
desirable to act, and could have no binding effect until applied by the laws of the 
country. 
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to the right of the Crown to apply for an order of confiscation in case 
it should later appear that Germany was not according reciprocity of 
treatment to British vessels. 42 The presiding judge, on the other hand, 
thought a definitive order of detention with a declaration that the ship 
must be restored at the conclusion of hostilities should be issued. He 
thought final judgment should not be suspended "to see how Germany 
will act." It was quite true, he said, that in the last resort the rules of 
international law depend on reciprocity, and if it should later appear 
that Germany "had flagrantly broken the bargain respecting the treat- 
ment of British ships, I conceive that we would be justified in moulding 
our practice according to her example. But the mere suspicion that 
she will break her word ought not to affect our judgment now. . . . 
Suspicion begets suspicion; and if one party does not legally perform its 
duties under an agreement, there is great danger that the pact may be 
broken by the other side, and a war of reprisals once begun, there is no 
setting a bourne to their extent." 

The case of the Marquis Bacquehem 4s is not distinguishable from 
those of the Gutenfels and the Barenfels, except in one curious particular. 
She was an Austrian steamer which, after having been stopped at sea 
by a British cruiser and informed of the outbreak of hostilities, was 
permitted to continue her voyage, and thinking that it was a neutral 
port she put into the Port of Suez, where she was subsequently taken to 
sea and, as in the case of the Gutenfels and other enemy ships, was handed 
over by the Egyptian authorities to a British warship and taken to 

i2 Judge Grain in his dissenting opinion gave the following reasons in support of 
his view: "Although we are sitting in this court for the purpose of listening to the 
evidence concerning certain facts and law, and to arguments of such facts and law, 
I cannot think that we are bound to shut our minds to certain reports and charges 
with regard to the breaking of treaties and conventions that are cognizant to the 
whole world. And it would be idle to pretend that at the present moment there are 
not grave charges being made against the German nation of having broken article 
after article of the Hague Conventions. These reports and charges may have no 
foundation, but, nevertheless, at the present moment they have never been adjudi- 
cated upon, and one can express no opinion as to their truth or otherwise. It may 
be said that because one party to a contract breaks that contract it does not free 
the other party. That may be so in ordinary case of law or affairs of life, but in the 
laws of nations connected with warfare, the rule of reprisals has always been recog- 
nized." 

43 Trehem, Pt. I, pp. 130 ff. 
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Alexandria for adjudication. The circumstance which distinguished this 
case from the Gutenfels and the Barenfels was the fact that the Bacque- 
hem was met at sea during the course of her voyage by a British warship, 
informed of the existence of war between England and Austria, and 
allowed to continue to proceed instead of being captured.. The British 
warship had a right to capture the Bacquehem, but did not exercise it, 
apparently through misapprehension or misunderstanding of the terms 
of the Hague Convention. Instead of making for a neutral port and thus 
escaping, the Bacguehem preferred to go on to Suez, the port of which 
she entered with full knowledge of the war; and she could not therefore 
in strictness claim any benefit under Article 2 of the Hague Convention. 
The court took the view that had she received news of the outbreak of 
war from any other source than a British man-of-war, it would have 
had no other option than to condemn the ship, but it seemed unjust to 
take advantage of this incident and to hold that she was a vessel entering 
an English port with full knowledge of the war. The Hague Convention 
should be interpreted in a liberal spirit and enemy vessels given the 
benefit of the doubt. "A prize court," said Judge Cator, "is peculiarly 
the guardian of a nation's honor, and foreign countries will cite its 
decisions as indicating the temper of its people. An English prize court 
should certainly interpret the rules of international law in a broad spirit 
rather than a narrow one. England has accepted the principles of the 
Hague Conventions and the whole aim of these conventions is to ameli- 
orate the sufferings and losses of individuals. It is our duty to give 
effect to that intention; and as a ship brought before a prize court by 
the Crown may in some sense be compared to an accused person, I 
think the Marquis Bacquehem should benefit by any doubt that may 
exist in the mind of the judge." It was therefore ordered that the ship 
be detained during the war and restored to her owners at its conclusion. 

The Achaia was a German steamer in the port of Alexandria at the 
outbreak of war between Great Britain and Germany. She was offered 
a safe conduct to a neutral port with permission to leave at any time 
before August 14. The master declined to accept the offer, alleging 
that the pass was inadequate and professing to believe that Alexandria 
was a neutral port. After the days of grace had expired, the vessel 
was seized as a good prize. The only question involved in this case was 
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whether the pass that had been offered the vessel was adequate. Ar- 
ticle 2 of the Sixth Hague Convention provides that enemy ships which 
are not allowed to leave in pursuance of Article 1 cannot be confiscated. 
The intention seems clear that if they are provided with a pass and 
allowed to leave they cannot be condemned. After an examination of 
the character of the pass that had been offered to the Achaia, the court 
pronounced it "quite adequate for its purpose," and the master having 
declined to avail himself of it and having chosen instead to remain 
in an Egyptian port, which could not be considered a neutral port, 
the vessel was liable to confiscation and an order to this effect was 
issued. 

The Pindos was a German vessel which arrived at Port Said on Au- 
gust 1, 1914, and after the outbreak of war between Great Britain and 
Germany she was offered a safe conduct to Beirut, available until sun- 
set on August 14; but the master did not accept it. On August 22 a 
second safe conduct was offered, but it, too, was declined. On October 15 
the vessel was seized and brought to Alexandria as a prize. The case 
was not distinguishable from that of the Achaia, but counsel for the 
owners pleaded, in addition to the inadequacy of the pass, general 
grounds of equity. They argued that the master believed Port Said 
would be treated as a neutral port, that the action of the Egyptian 
authorities contributed to this belief, and that under these circum- 
stances it would be inequitable to confiscate the ship. Both judges in 
their opinions admitted that there was great uncertainty in the minds 
of all parties, including the government, as to the actual status of the 
canal ports. 44 The naval officer of the port, Captain Trelawny, stated 
that he thought they were neutral, though he denied ever having de- 
clared them to be so, and no promise had been made to the master of 
the Pindos. The court was of the opinion that no guarantee of immunity 

44 The Egyptian Government had issued a proclamation on August 6 granting 
special concessions to enemy ships in canal ports. Ships under 5000 tons burden 
were allowed until sunset on August 11 to leave. Nothing was said about granting 
safe conducts, but they were, in fact, offered to a number of vessels, good until sun- 
set on August 14, among them the Pindos. On the latter date they were withdrawn, 
and the commander of the port was instructed to detain all enemy ships remaining 
in port. Later new instructions were issued and safe conducts were again offered 
which were available until August 22, but the masters declined to use them. 
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had been given, and therefore the plea of equity could not be admitted. 
The ship was therefore condemned. 

The Concadoro was a registered Austrian ship which arrived at Port 
Said on August 18 in ignorance of the outbreak of hostilities. The mas- 
ter fearing that if he put to sea his ship would be captured and thinking 
Port Said would be considered a neutral port, he decided to remain 
there. He was offered a pass to a neutral port but refused to accept it. 
On October 22 the vessel was taken out to sea by the Egyptian author- 
ities. On the following day a crew from a British cruiser was put on 
board and the ship, after being allowed to discharge her cargo at Port 
Sudan, was taken to Alexandria for adjudication. On behalf of the 
master and other owners of the vessel, it was contended that the pass 
offered was not genuine and did not conform to the requirements of 
Article 1 of the Sixth Hague Convention. It was also urged that the 
vessel was a "merchant ship which, owing to circumstances beyond its 
control was unable to leave the enemy port within the period contem- 
plated," since the master did not have sufficient funds with which to buy 
coal and provisions to continue his voyage. Finally, it was pleaded that 
the master had invested the savings of his lifetime in the ship, and that as 
he had no desire to make war on anyone it was a great hardship that he 
should be deprived of his hard-earned savings. Regarding the last- 
mentioned point, the court expressed sympathy, but stated that the case 
had to be decided upon questions of law and not upon feelings of sym- 
pathy. As to the character of the pass, the court held that it would have 
been an adequate protection against capture had the master accepted it. 
Concerning the plea that the lack of funds constituted a case of force 
majeure within the meaning of Article 2 of the convention, the court 
thought such an interpretation would be stretching the meaning of the 
term and could not be admitted, all the more so because the consignees 
of the cargo had in fact offered the master a loan of £530 with which 
to pay port and other dues. An order for the confiscation of the ship 
was therefore issued. 46 

46 In this connection, a decision of the Belgian Prize Court at Antwerp interpreting 
the meaning of the term "force majeure" as employed in Article 2 of the Hague Con- 
vention may be cited. At the outbreak of the war the Belgian Government gave three 
days of grace to a number of German vessels that were lying in the port of Antwerp. 
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In the cases of the Oriental and the Germania the question whether 
yachts seized in enemy ports at the outbreak of the war come within the 
terms of the Hague Convention No. VI. The Oriental was a yacht be- 
longing to a Hungarian subject, and was seized at Cowes after the out- 
break of the war between Great Britain and Austria-Hungary. The 
Austro-Hungarian Government having granted days of grace to British 
vessels, the Oriental was allowed a certain number of days to leave "as 
a matter of fairness due to the comity of nations," notwithstanding the 
fact that the immunities provided by the Hague Convention apply only 
to merchant vessels. For certain reasons the yacht was unable to avail 
itself of the privilege of departure. The prize court, therefore, con- 
demned it and ordered it to be sold. 

The Germania was a racing yacht owned by Gustav Krupp von Bohlen, 
a German subject, and was seized as a droit of admiralty at Cowes on 
August 6, two days after the outbreak of war between Great Britain and 
Germany. Germany, unlike Austria-Hungary, not having accorded 
days of grace to British ships to leave German ports, no days of grace 
were offered to the Germania in which to leave. Counsel for the owners 
argued that although not a merchant vessel, the Germania came within 
the spirit of the Hague Convention. Yachts were not specifically men- 
tioned because it was not imagined that private property of this kind 
in a belligerent port at the outbreak of the war would be condemned. 
By the comity of nations since 1854 days of grace had been granted to 
merchant vessels and a fortiori a racing yacht which had come prac- 
tically as a guest to the Cowes regatta should have been given an op- 
portunity to leave. Sir Samuel Evans, however, refused to adopt this 

As no advantages was taken of the delai de faveur, the vessels were seized. At the 
hearing before the prize court the owners, the North German Lloyd Company, set 
up the plea that the vessels were not liable to condemnation because " circumstances 
beyond their control" made it impossible for them to leave. The "force majeure" 
alleged consisted in the departure of the ship's officers and crews to rejoin the German 
forces conformably to the German order of mobilization, and the consequent inability 
of the company to procure fresh crews before the expiration of the period of grace 
allowed. But the court declined to admit the plea on the ground that the "force 
majeure" contemplated by the Hague Convention did not include inability to depart 
because of the abandonment of the ship by its officers and crews for the purpose of 
joining the forces of the enemy. Coleman Phillipson, International Law and the 
Great War, p. 79. 
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view and he issued an order of condemnation. The preamble to the 
Hague Convention, he said, showed that the purpose of the Convention, 
was to protect only ships engaged in commerce, and by its express 
terms the immunities which it provided applied only to merchant vessels 
(navires de commerce). Racing yachts could not be brought within these 
terms and the case must be decided on the basis of the law and not on 
the basis of any supposed spirit of the convention. During the course 
of the argument of the Solicitor-General as to whether the ship came 
within the terms of the Hague Convention, Sir Samuel Evans inter- 
rupted him to say that "assuming for the moment that the vessel is 
within the Hague Convention, I am not sure that a serious question may 
not arise some day whether Germany can complain of anything that 
is done in violation of the Hague Convention. An agreement, whether 
made between individuals or states, must be observed by both sides, and 
someone may have to determine whether Germany has so far adhered 
to the Hague Convention that she can call upon any other party to 
observe it." To this the Solicitor General replied: "If I am a law officer 
at the time I shall most certainly contend that a Power, which it would 
be easy to show has violated many of its important provisions, cannot 
be heard in this or any other court to contend that we are bound by the 
remaining provisions." 

The French Conseil des Prises followed essentially the same course in a 
number of decisions involving the status of enemy merchant ships in 
French harbors at the outbreak of the war, or which were encountered at 
sea, having sailed from their last port of departure before the declaration 
of war and being ignorant of the existence of hostilities. In the case 
of the German steamer Porto, which had left its last port of departure 
before the beginning of the war between France and Germany and which 
was encountered at sea {rencontre' en mer) in ignorance of the existence of 
hostilities, and captured by a French cruiser, the prize court at Bor- 
deaux 4e in a decision rendered November 10, 1914, held that in conse- 
quence of Germany's reservation of Article 3 and paragraph 4 of the 
Sixth Hague Convention, the owners of the ship and the cargo 47 were 

46 The French Prize Council was composed of five judges and a government pro- 
curator (commissaire du gouvemement). 

47 "A cargo," said the court, "being transported under an enemy flag is presumed 
to be an enemy cargo until the contrary is proven." The cargo was claimed by a 
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not entitled to the benefits of these provisions. The ship and cargo were 
therefore condemned as good prize and adjudged to the commander, 
officers, and crew of the capturing vessel. The personal effects of 
the captain and crew were, however, ordered to be restored to their 
owners. 

In the cases of the Barmbek, captured August 18, 1914, the Frieda 
Mahn, captured August 8, the Martha Bockhan, captured September 27, 
the Czar Nicolai II, captured August 4, and the Walkure, captured 
August 12, all German vessels which had sailed from their last port of 
departure before the outbreak of war and which were met on the high 
seas in ignorance of hostilities, the Council of Prizes made decrees of 
condemnation. In the case of the Barmbek and the Frieda Mahn, the 
cargoes having been restored to their English owners by direction of the 
Ministry of Marine, the court was relieved from the necessity of passing 
on the liability of the cargo to capture. In the case of the Czar Nicolai 
II, the owners set up the plea that the reservations made by Germany in 
ratifying the Hague Convention had a limited weight, and applied only 
to the second part of Article 3, which established an inequality between 
the Powers which had numerous ports on the seas to which their prizes 
could be carried and those which, like Germany, had no such ports; that 
Germany's objection to the convention had reference only to the provi- 
sions which forbade destruction and requisition without compensation; 
that Germany had always maintained that ships encountered at sea 
should be allowed to continue their voyages conformably to the princi- 
ples laid down in the first three articles of the convention; that having 
few colonial ports she would rarely have occasion to seize, confiscate, or 
requisition enemy ships encountered at sea, and that in consequence the 
owners of the Czar Nicolai II and her cargo should be compensated. 
But the Council ruled that whatever may have been the motives of the 
German Government in reserving its ratification of certain parts of the 
convention, the reservation covered the whole of Article 3, the provi- 
sions of which were indivisible, and in consequence of the refusal of 
Germany to promise not to capture French vessels encountered at sea 

French company, but no sufficient evidence of French ownership was presented to the 
Prize Council. It was therefore presumed to be enemy property and was condemned 
with the ship. 
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in ignorance of hostilities, German subjects could not claim the benefits 
of the immunity provided by the convention. 48 

On the whole, the decisions of the British and French prize courts 
during the present war, in respect to the status of enemy merchant ves- 
sels to which special immunities are granted by the Sixth Hague Con- 
vention, have been characterized by a liberal and enlightened spirit and 
an evident desire to give enemy ship owners the fullest benefit of the 
convention, even though it is not strictly binding upon the British or 
French Governments or the government of any other belligerent in the 
present war. This spirit was clearly shown by the court in the case of 
the Mowe, where Sir Samuel Evans, adverting to the fact that the failure 
of several states, such as Serbia and Montenegro, to ratify the Hague 
Conventions and thus render them legally operative, should not be al- 
lowed to defeat their purpose, he begged forgiveness for "an humble 
expression of opinion that it would accord with the traditions of this 
country if such steps were taken as may be necessary to make operative 
a series of conventions solemnly agreed upon by the plenipotentaries of 
forty-five states or Powers after most careful deliberation, with the most 
beneficent international objects." He suggested that "the counselors 
who have the responsibility of advising the Crown should be requested 
to declare by proclamation or otherwise that it would give effect to the 
conventions whether by the literal terms thereof they were strictly 
binding or not." 49 As has been said, Sir Samuel announced in his judg- 
ment in the case of the Mowe that,' whether he was legally bound by the 
Hague Conventions or not, he would direct that any enemy ship owner 
who thought he was entitled to a right or immunity under any one of 
these conventions should be allowed to appear and defend his claim 
before the court. Both he and the colonial prize judges declared that 
they would interpret the Hague Conventions in a liberal spirit and that 
the owners of enemy ships claiming immunity from capture should be 
given the benefit of every doubt. 60 The following remarks of Sir Samuel 

48 The texts of the decisions rendered by the Counseil des prises in the above men- 
tioned cases may be found in the Revue genSrale de Droit International Public, January- 
June, 1915, Jurisprudence, pp. 1-12; and November-December, 1915, Jurisprudence, 
pp. 53-54. 

49 Trehern, Pt. I, p. 71. 

60 Thus it was said in the case of the Barenfels: "It is our duty to give effect to the 
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Evans in the case of the Mbwe B1 are to be commended and they should 
serve as a guide for every judge of a prize court who is called on to deter- 
mine the rights of an enemy suitor: 

When a sea of passions rises and rages as a natural result of such a 
calamitous series of wars as the present, it behooves a court of justice 
to preserve a calm and equitable attitude to all controversies which 
come before it for decision, not only where they concern neutrals, but 
also where they may affect enemy subjects. In times of peace, the 
admiralty courts of this realm, are appealed to by people of all nationali- 
ties who engage in commerce upon the sea, with a confidence that right 
will be done. So in the unhappy and dire times of war the Court of 
Prize as a court of justice will, it is hoped, shew that it holds evenly 
the scales between friend, neutral, and foe. 

In several of the cases examined above the decisions of the British 
prize courts may seem to some to have been unnecessarily harsh and 
technical, and in that respect may be contrasted with the more liberal 
interpretation adopted by the Supreme Court of the United States in the 
case of the Buena Ventura; yet in other cases technicalities were disre- 
garded, the plea of equity was admitted, and German ships were ordered 
to be detained when a strict interpretation of the law and the facts would 
have justified their condemnation. 

The policy of the government, too, has been marked by liberality in 
dealing with German ships which were in British ports at the outbreak of 
the war. It could have treated the Sixth Hague Convention as inopera- 
tive and condemned the hundreds of enemy ships which were seized 
under the circumstances set forth in the convention. From many quar- 
ters have come urgent appeals for the confiscation of all German vessels 
in British ports as a necessary and legitimate act of reprisal against Ger- 
many for the destruction by submarines of British merchant vessels 
without warning, in violation of the provisions of the Hague Conven- 
tions and contrary to the humane practice of the past. 62 But so far as is 

intent of the parties (to the Sixth Hague Convention) and the language of its pre- 
amble makes it clear that the clauses of the convention are to be construed liberally 
in favor of any ship which may have had the misfortune of finding itself in any enemy 
port at the outbreak of the war." 

61 /&id,Pt.I,p.72. 

62 Such an appeal was addressed to the government by the executive committee 
of the Navy League on July 3, 1915. In its appeal the committee said: "Surely 
it is the obvious duty of the Government to turn to practical account every vessel in 
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known such suggestions have not been seriously considered by the 
government and no reprisals against enemy ships have in fact been 
resorted to. 63 

James W. Garner. 

their hands for the benefit of British interests. The destruction of British merchant 
vessels in violation of the laws of war offers complete vindication for this form of 
reprisal. Whatever a prize court decision may be as affecting the cargoes of vessels 
which have been seized, there should be no hesitation on the part of the Government 
to confiscate enemy ships as an act of reprisal for British merchantmen which have 
been sunk. 

"In the present exigencies of the nation, every enemy merchantman in seaworthy 
condition should be actively employed as part of the British mercantile marine. The 
immediate value of the adoption of such a policy would be to convince Germany that 
she must pay in kind and at once for her lawlessness at sea, and in the second place 
to assist in considerably modifying the quotations for shipping freights by stimulating 
a demand for the use of these ships by merchants. 

"The Navy League, therefore, strongly urge that his Majesty's Government 
should at once follow the example of our latest ally, Italy, in confiscating at least an 
equivalent of enemy ships to those which have been destroyed by German submarines; 
and further employ all enemy ships for the purpose of British sea commerce upon such 
terms and under such conditions as may be deemed advisable." 

63 It appears, however, from a dispatch of Sir Edward Grey to Ambassador Page 
of February 10, 1915, that the British Government was resorting to its right of req- 
uisitioning German ships detained in British ports. This right is expressly recog- 
nized by Article 2 of the Sixth Hague Convention, but it is conditioned upon 
the obligation to make compensation at the close of the war. 



